
PHILOSOPHY IN LEGAL EDUCATION 

- A~llcrican lcgal cdi~cation tlisplays a ori\~atiori wlicrl pl~ilosol,lly ant1 its 
~ l l c~ l~cx l s  play 110 o r  otily it casu;~l role in l l l O l ( l i l 1 ~  tlic 111otl~r11 Ia\vycr. ?'lie 
satisfaction of t l ~ i s  ~lcctl for ~~l~i losoi ) l ly  brings \\.it11 it ~~iultil,lc I~cnefits for 
tile la\\* stu(lc~lt. 1 hopc to clarify nntl csp:~~l t l  t l~ i s  tllcsis in \\.hat follows. 

Tlrc Nccd  f o v  Plrilo.rop11y nrrd Spcci / ir  ('nrlt-.rz.r to !I lc-ct t l ~ r  Nccd 

No\v tlie legal profession is a ljrofcssio~l \vllrrc ~llucii turns on tllc a r p -  
tilcnt, its tlcvelopn~c~lt, anti c \ r a l~ ia t io~~  ; ;~rgu~llcl l ts  arc  c s sc~~ t i a l  parts of any 
trial. bricf, o r  opinion. Tllc 1)rofcssion sl~oultl t l~cn  ~lccess;~rily I)c co~lccrnctl 
\\lit11 clc\.elol)ing gootl arguers. T l ~ c  question is Ilo\v. 0 1 1  tllc onc li:tntl, there 
is thc view or,  lnorc accurately, mytll, that I c ~ a l  a rgu~~lcn ta t io~ i  is a pcculiar 
brcctl o r  scparate clepartment of reasoning. At bcst, this orientation provides 
a glass house asylum for tliose lioltling that law scllools tcach law stutlents 
to t l~ ink  like lawyers. F o r  it is the case (ant1 t l ~ i s  is tlle other scl~ool of 
thouglit) that right thinking in tlie law i~l\~ol\ ,cs nothing more tllan the tratli- 
tional ~notles o f  iniercnce-intluctivc ant1 t l ~ t l u c t i \ ~ e . ~  0 1 1  this view, it is 
concedctl that lcgal reasoning draws on a spccializcd vocabulary and particular 
modes of analysis more so than other areas of iiiquiry ant1 problem solving. 
But that we see more occurrences in legal tliscourse of analogical reasoning, 
balancing tests, specializetl talk of the interests of socicty ancl the intlivitlual, 
costs ant1 benefits, good faith, and reasonable~less does not imply that tlie 
rcn.ro7ritrg involve<l is unique o r  at all departs from tlic fulltla~ncntal princi- 
ples of human ratiocination. 

I f  so, it fo l lo~ t~s  that only gootl thinkers can bc gootl 1cg;tl thinkers. Antl 
since philosophy ant1 logic a re  where onc turns to buil(l lo~ical  ~nuscle tone, 
the gootl legal tllinker shoultl have some philosopliy undcr his belt. Whilc I 
a m  not suggesting that anyone neetls a course in logic o r  training in philosophy 
to think, it is the case that philosophy is the province where the principles o f  
thought a r e  analysetl ant1 e~nployetl in their strictest form such that stutlents 
exposed to it cannot help but become better, Inore careful  arguer^.^ I t  thus 
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1 As is pro1)nbly nlrcncly nppitrent. I nm writing, to 11 certain cstcr~t, fro111 :L tcsti- 
l~~olllnl gosturr, offcring wllnt luny I)c n ~ ~ r ~ l o g o ~ ~ s  to t l ~ c  i~~forll~ctl opinio~~ or concl~i- 
sion of tile expert tvitness In t l ~ c  mrrrtrwlll. Aryltrtrtcnls :IS to \vlly Icgnl rcnsoning 
s11011ld not pl.olrrly be consiclcrccl ns n I I I I ~ Q U C  ~iiotlc of r c a s o ~ ~ i ~ ~ ~ .  I I)clicvc, nre nlorc 
npprojrintc for ollr jol~rnnls of J~~rispr~~clcnclc nntl IPK:II pl~iJoso~)l~.v. 

e 111111ic nlaclc the 11o111t tllnt philosolil~y can 1)c I ~ c l l ~ h ~ l  to nl l  of thc nrts ancl pro- 
fessions, inc111cli11~ In\\': ". . . tvc Illrly ol)scrve, i l l  cvcry art or prolcs<ion, even 
those ~vliicl~ most corlwrn life or action, that a spirit of accllracy, l~o\vcver ~ c q ~ ~ i r e d ,  
carries nll of tllcm ncnrer their perfcction, nncl rc~ltlcrs t1le111 1110rc s~rl)scrvic~~t to 
the Interests of society. And thoufill a pllilosophcr 111ay lire remote from busiiless. 
tllc ger~ius of pl~ilosophy, if carefully cultivntecl 1)y srvcrnl, must gradually diffuse 
itsclf througho\~t the whole society. nncl bcstow a similar corrcct~~css on every art  and 
calling. The politicians will acquire grcnter forcsipl~t anti s~rl)lcty, in thc s11l)divid- 
Ing nnd balnnclng of power; the Inlvyer Illore metl~od and filler principles in his 
reasoning; and the general more regularity in his discipline, and more cautious in 
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seems that some course in practical o r  applied logic and the construction of 
arguments woultl be well suitetl for  a law curriculu~r:. 

Gesides instruction in  logic, i t  woultl seen1 tliat to :lvoid a shallow grasp 
o r  even :I total failure to npprclientl tlie jur.is~)ru~lenti:~l a~i t l  ~iiolal untlerl~in- 
nings of our legal system, a course in  leg;^! :11id 1iiora1 pliiIoso1)11y sliot~ld 
occupy sonie clai~ii on tlie law stutle~it's time. By nioral philosophy I (lo not 
inenli simply a course it1 professional ethics nrliere a survey is made of how the 
for~i ier  cnllons or the presc~it tlisci1)lin:try rules have been interpreted in dis- 
ciplinary proccctlings. I sl~calc of exposure to funtla~nental values upon \vliich 
tlie legal system rests. Few are aware of 11istol.icaI co~iteniporary thouglit 
on tlie value o f  freedom for a legal systc~ii. :l\\,arcness, Iiu\ve\ler, of the 
fountlatio!ial Etlliglitennient vie\\. that \\ritliout frectlo~ii one c;lnliot function 
as a moral agent ant1 tlie contemporary c.u:)ression of tlie theriic-that the 
t le\relol)~i~e~~t of healtliy persotiality and socicty is i~itimntcly intcrtwinctl with 
one's ability to act freely-gives import;~~it  content to values as frcetlo~~i.  
Without sucli a firm root in reason ant1 espcrience, sucli values can be 
treated liiore as  sacretl entities to rcverc ant1 preserve fur their ~ \ \ . I I  sake 
rather than as  valuable coninlodities that wc ~iectl for a well functioni~lg so- 
ciety ant1 legal syste~n. Without this contetit, erosion o f  such funtl;unental 
valucs cannot be riritt'crstoott' as being n tIire:\t to the Iienltliy clcvelop~i~c~it of 
socicty. 

Another reason for sucli instruction is this. I11 law, concepts as  tlic "lcgnl 
system," "legal ant1 moral rulcs," "morality," "liu~iian nature," "tlie good of 
socicty," "gootl," "batl," "right," "wrong," "justice," "injusticc," "rigl~ts," 
"tlt~ties," "l>ri~rifegcs" and the like are  all tossed about untloubtctlly a s  rcsponsi- 
blg :lntl accurately as  is practicable. Tlut lawyers a~i t l  jutlgcs ;ire cngngctl in 
the tlc~nantling pursuit of tlie resolution of practical lcg;~l problcriis aiitl have 
neither tile t i~iie nor'cquii)~ncnt to obtain a very precise uiidcrstantling of tlicsc 
vit;illy fuiictional concepts. Accortlingly, they rrcrd, alrtt' slro~tltt' dotltrrrtt', pro- 

..... ..'.'..,.. . . :,... fessional assistance in acquiring such information ant1 the only group spe- 
. , I , .  :.:: :: .:.- '.:' '"A ."'..'. 

. . .  . . , .  cifically trainetl in the careful analysis of such are legal ant1 moral pliiloso- 
phers. This is not only a call for the legal profession to turn to pliilosophy 
but also for philosophers to recogmize that their audience 11eetl not be other 
philosoplicrs wllicli has been the cause of 1iiuc11 inbrctl debating both to tlie 
disservice of the profession of philosophy ant1 the public. 

Botncs Betrefits frorir Studyirrg Philosoplry 

T h e  study of philosopliy is replete with benefits. In the pursuit of any 
form of philosophy, one always prospers by accluiring, in atldition to a n  ex- 
posurc to  tlle subject mattcr, Illore powerful, :malytical rcasorli~lg abilities. 
One beco~ncs more logical ant1 can liiorc rcatlily pcrccive errors in rcasoni~ig. 
Now it is tlie case t l ~ a t  the law stutlcnt cxpentls no spcci;tl effort to searcll 
for iuld uncover logical error in ' jutlici:~l rc;~soning. Lct us explore this ob- 
servation. Along tl~esc lines it is iritcrcsting to contrast t l ~ e  oriciitatiorl of 
tlie law student wit11 tliat of t l ~ e  philosophy gratluate stutle~it. Dot11 arc  re- 

111s 1,111lls ~rr~tl  ol)crr~llot~s." D. ~IIIIIIC' ,  At1 I t ~ ( / ~ i r u  C ~ t l ~ ~ t . ~ i i t l y  J I I I I ~ I ~ I ~ L  Ul~dc~xt( l t~di~~y 
(17.IS). I f  \vc. ~ . I I I I  IIEI'CC \ \71t1~ IIIIIIIC L I I I I C  t l ~ c  I ' c L \ \ ~ I I ~ ~ I s  of 1b1111os0~1l1)' 11r' KL.C ' I I~ ,  I t  XVIIIS 
I\-c sllor~lil Ibc. \ \ ' i l l I 1 1 ~  to I I I S I I I ' ~  t l~nt  ~,rof~sslonr~ls, Itr(c'ycrs I~~cllld~tl ,  llrc rsl~osccl to It 
rntllcr 1l111rl C I I I ~ I ' I I C ~ I I ~ ,  11s 11t1111e illtl, 11 1bl111d C U I I ~ ~ ~ C ' I I C I ?  111 tile spirit OC ~ ~ l ~ l l o s ~ ~ ) l ~ y  
dlff11s111g tl~rot~glt socicty. 



quirctl to co~lstl-11c1 alltl al~;~l!.xc ~ I . ~ I ~ I I I C I ~ ~ ~  I ) I I ~  C:ICII ~)erccive~; (111itc tliffcrc~~tly 
tllc tliscovcrp ;lll(l C S ~ ~ I C I I C ~ :  o f  logical CI-1-01., Tile 1)11iIoso1)l1y ~ ~ - a i l ~ ~ : t t c  st11- 
c lC l l t  xcarc-llcs for i t  aml collsi(lcrs i t  f;~ral ior a11 ;1rg11111~11t \ \ ~ I I C I . C ; I S  i t  sec11ix 
to 1'1;1!* n Icxscr l.olc i l l  tllc \vol-Itl oi t l~c  In\\ stutlcllt. 

'1.11is is 111c G I ~ C  (01. tllc I:I\\I s t ~ ~ i l c ~ ~ t ,  I 111i11l<, for t\vo I .~ ; ISOIIS  l ) r i ~ ~ l a ~ . i l ~ :  
( 1) lack of csl)osurc to strict logical a r g ~ ~ l ~ c ~ l t ; ~ t i o ~ i  all(l (2 )  l~ i s  cog~liza~lcc o f  
tllc \vorl;i~lgs of tlic Icg;~l syxtc~ll \ \ r l~crc i~~ t l~c  co11c111sio11 of n j~rtlici;~l o l ) i ~ i i o ~ ~ ,  
or l l~c  rulc o l  law tllc c';~sc C;III I)c s c c ~ ~  as s t : ~ ~ l t l i ~ ~ g  lor, is still I ; I ~  c\*c11 ii  it 
was c~ . ro~~coi~s ly  al-ri\lctl ; i t ;  I I C  rccog~~izcs tllal at s o ~ ~ l c  I;~tcr t i~nc tllc court 
can si1111)ly rcvisc its ~ C ; I S ~ I I ~ I I ~  a11t1 rct;~i~l t l~e  C O I ~ C I U S ~ O I I ;  I I C  is ; I \ V ; I I . ~  111;it 
tilt- J ~ ~ I I I ~ I C I I ~  is 11ot tllc l)cb-:~ll a~lil C I ~ ( I - ; I I I ,  si~icc 111s tliscovcry o l  error ~lccil 
1101 Iinvc any ~>tacticnl rcslrlts. nut because o i  this i t  tlocs 1101 iollo\v 111;it t l~c 
csistcllcc of logical error slloultl  lot l ~ c  co~lccptualizctI I)y tllc law st~ltlcrll as 
scl-ious. I t  woulil I)c ~~ala( losic;~l  lor tllc results ? i  ill-rc;lso~li~lg-logic-aI cr1-or 
-to I)c ta1;cn l i ~ l ~ t l y  \vIlc11 ;I ~ ) ~ - o f c x s i o ~ ~  is usi~lg rc;ison, o i  coursc i~iior-111ct1 
by cslrcriencc, as its ~~rinial-y tool to nrrivc at corrcct rcsults. It tlll~s scc~lis 
that tvllilc \vc ~l~isllt ~iot  want our Ia\\~)*crs lo I)c ~~hilosopl~crs,  wc ~niglit agrcc 
tl~xt tl~ey slioultl I)c nlorc likc pllilosol)licrs wit11 rcgartl to tllcir sllarc(l clolnain 
--rcason ant1 argument. If so, studying philosophy can be see11 as an ; ~ t l -  

\7antagcous pursuit. 

hlore nectls to be said about our observations in (2) al~ove. One of the 
serious dangers this prcsents is that it can leail to a confusion ovcr tlie iunc- 
tion of reason. 'Illat wrong reasoning may lent1 to a conclusion or  rulc of law 
we Inay I)e forcetl to stick to ior a time tloes not imply that tlie rcasonin~ it- 
scli is not terribly i~iiportant ant1 tliat ally will ;lo. The main purpose of tlic 
jutlicial opinion is not to give nrr opinion with wllicli olic may agrce or tlis- 
agrce I)ut rather it is to provide a jnsti/icotio~r for tlie decision, an argument 
for \\.11!* tllc tlecision shoultl be acceptetl by tlie community. The justification 
is tn Ire a protlurt of carcful reasoning ahout tlic matter at Ilantl, ant1 tile Icg~1 
co~n~iiu~iity is calletl ill)on to evaluate that rrasoni~ig. Accortlingly, i f  s~lch 
e\aluation is to be cogent, there slioultl be an attitude aliiong members o i  the 
1"-oicssion t l~at  one can tell \vhen a piece o i  reasoning is faulty. Any otlicr 
attitude \voultl be sceptical and woultl leatl to arbitrariness ; it woultl tlcny 
\vllat is truc-that right reasoning proceeds via standar(1s and it is by reier- 
cncc to sucli standards tliat \vc evaluate reasoning as right or wrong. With- 
out sucli a means of attacking a faulty justification, tlic legal professioli is 
forced to construct merely external critiques of opinions based on genera1 
priliciples of  policy and lnotlels drawing on thc lingo of economists and the 
bilsiness world to explain why an opinion may not be acceptable. In conse- 
qucnce, it may ne\ler get to tlie heart o f  the reasoning of tlie court. Training 
in philosophy could help prevent this. 

Ilxposure to p1iilosol)Iiy can also enrich tlic lawyer's annlyses by provitling 
~nodcls for arguing that go to tlie structure o i  thought itself. This is not to 
suggest that thought is to proceed in an uninformed manner apart from the 
advice of experience. Nor it is meant as an attempt to counter the I-Iolmesian 
adage that "the life o f  the law has not been logic; it has been experience." 
For Hol~nes' insight, it should be noted, says something only about the law and 
not tlie life of the legal profession. About lawyers and the legal prot'es- 
sion, Sir Robert Morton, the renowned defense attorney in Tlte W i n d o w  Boy, 
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makes the appropriate obsenration: "Cold, clear logic-and buckets of it- 
shoultl be the lawyer's only equipment." :' 

Alons these lilies, it ]night be notetl tliat one of  the few motlels for clcaling 
with ~)rol~lems t!?at tlle I:I\v student is ex[)ectctl to confor111 to is tliat of tile 
itlentiiication or  spotting o f  issues concealcd i l l  narratives on examinations. 
I-Tis orieti tat io~~ I~cconies that of gaining a knowletlge that certain proble~iis 
exist, a l~~~ozuledge  tltat; lie is without any fomial training in, and esposure 
to, motlels for the cogent solution of problelns, a knozeddgc hoxl. I-Iis notion 
of solutions to proble~iis migl~t  ultimately be cognizetl a s  predictions o i  lio~r. 
various courts niigl~t dispose of the issues. This can lead to a ~ n i n d  ttrrnir1.y 
to case authority alolie rather than employing a 1m!i01)1y of tecli~iiques to ef -  
fect creative solutions that arc consistent wit11 but not solely dictated by prec- 
edent. 

Antl the advantages of developing law students able to effect cogent and 
inspired solutions in atlclition to molding stutlents kno\\rletlgeable of \\,Ilat tlie 
law is extend beyontl siml)ly creating lilore able lawyers. For  much of  the 
tliscourse of legal opinions is sliapetl by the manner in \vhicIi the issues are  
framed and argued to tlie court. Accortlingly, we expect that a s  tlie input 
mechanist11 is enriched, so too will the output. 

A final benefit philosoohy brings is that tlle law student beconies more 
attuned to the guilding ideals of legal systems as  expressetl by leading social 
philosophies. Awareness of the possibilities and the need for an iiiiormed 
clloice is essential i f  one's operation within some system is to be dircctetl 
towartl a goal or  be consistent with some overilrching societal ailus. Legal 
iictivity in the niintl of the lawyer can be seen a s  tlivorcetl from tlie progress 
of society i f  society's goals are  imperfectly perceiveti. O n  the other hand, 
activity that is goal tlircctetl is cl~aracteristically ant1 funtlment;llly rational 
human activity; one actualizes his potential as a rational agent a s  lie fortnu- 
latcs l~lans in accortl witli clearly l)erceive(l long range goals ancl executes 
tllcln. 

I'rolably little can be said to clislxl tratlitional ant1 deep seated prejudices 
ant1 ~i~isunclcrstantli~igs about philosopl~ers ant1 \\,hat they a re  ;tbout. Philoso- 
phers are accused of spinning theories that fly in the face of experience; one 
is dubbed a philosopher when he points to unrealistic, idealistic solutions to 
pressing issues o r  when his contact with reality is tenuous. All such views 
are, Ilo\vever, wrongheatletl ant1 anyone holtling them pragmatically self con- 
tradicts himself, a s  the very person niaking such charges that philosophers 
a rc  out of touch is totall!, out of touch with what pliilosopllers are really 
tloing. 

13ut the legal com~nunity is not forced to draw on the talents of those wl~om 
they niay not trust, for  whatever reason, in ortlcr to espose la\\. students to 
philosopliy. F o r  there is an  i~lcreasingly large number of Iawyer-pl~ilosopl~ers 
who Ilave been trainecl for~nally in pl~ilosophy ; c ~ ~ t l  law, wlio a re  sensiti\rc to 
the interests, aspirations, ant1 problems of 1;1w stuclcnts, arltl \\~llo are, accortl- 
iiigly, well equippetl to share with Inw stutlents those aspects of a cognate area 
most beneficial to the la\\! stutlcnt. 

3 ltc~ttlgtrr~, l'lrc Il'i~i~loru Uou, Tlic Ln\v 111 Lltcraturc 131 (1WO). 
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arguer, onc w l ~ o  c:111 nrgirc more flcxil)ly xitl innov;~livcly \vitl~iri tllc col~filics 
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If tile latter irl~ngc is scct~ mcrcly as cml)r-acir~g n(1ril)lrtes tllnl arc ~lcc(llcss 
flourisllcs, tvc r i~igl~t  \vcII I C ~ V C  tl~illgs II ILICI I  a s  l l ~ c y  are. Birt ii thc lnllcr is 
IIIOI-C nly)cnli~~g, lllcrl \vc oug l~ l  1101 sirnl)ly l o  11oist Illc flag for 111c itlc;il ;111(1 

tl~ctl marc11 i l l  the dircctiol~ of thc expetlient but  rather crcntc a bctter statc 
of affairs guided by the ideal wc wish to  achieve. 


